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FEDERAL ELECTION COMMISSION
WASHINGTON, D.C. 20463

VIA FIRST CLASS MAIL MAY 2:0 2013

Nanci M. Whitley, Treasurer
Beaven for Congress

P.O. Box 350097

Palni Coast, FL 32135

RE: MURs 6574 & 6628

Dear Ms. Whitley:

On May 17, 2012, and August 23, 2012, the Federal Election Commission notified
Beaven for Congress and you in your official capacity as treasurer (the “Committee”) of
complaints alleging violations of certain sections of the Federal Election Campaign Act of
1971, as amended (“Act™). Gn May 7, 2013, based upon the information ceatained in the
compinint and information provided by you, die Cammisaion decided to digmies the matter
and close its file. On that date, the Cormmnissian alse found that there is no reason to believe
the Comnmittee violated the Act with respect to any alleged discrepancies between the '
Committee’s reports and the FEC website candidate summary page. Accordingly, the
Commission closed its file in this matter on May 7, 2013.

The Commission encourages the Committee to review the Factual & Legal Analysis
which sets forth the statutory and regulatory provisions considered by the Commission in this
matter, a copy of which i3 enclosed for yous information and furare reference. In particular,
the Commission reminds you, pursuant to 2 U.S.C. § § 441a(a)(1)(A); 11 C.F.R.

§ 103.3(b)(3), (4); and 11 C.F.R. § 110.1(b)(5)(i), (it)(B)-(C), to nither redesignate or refund
any excessive contributioru For further information on the Act, please refer to the
Commission’s website at www.fec.gov ar contact the Commission’s Public Information
Division at (202) 694-1100.

Documents related to the case will be placed an the public record within 30 days.

See Statement of Policy Regarding Disclosure of Closed Enforcement and Related Files,

68 Fad. Reg 70,426 (Dee. 18, 2003).
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If you have any questions, please contact Frankie Hampton, the paralegal assigned to
this matter, at (202) 694-1650.

Sincerely,

Anthony Herman
General C

ounsel
BY: S. Jordan
upervisory Attorney

Complaints Examination &
Legal Administration

Enclosure
Factual & Legal Analysis
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FEDERAL ELECTION COMMISSION
FACTUAL AND LEGAL ANALYSIS

RESPONDENTS: Beaven for Congress and MURs 6574 & 6628
Nanci Whitley as treasurer

L INTRODUCTION
‘These matters were generated by complaints filed by Vipin Verma on May 11, 2012, and

August 16, 2012, alleging violatiatis of tlre Federal Elertion Cunpaign Act of 1971, as amended
(the “Act"), and Commission regulations by Beaven for Congress and Nanci Whitley in her
official capacity as treasurer (the “Committee””). They were scored as low-rated matters under
the Enforcément Priority System, a system by which the Commission uses formal scoring criteria
as a basis to allocate its resources and decide which matters to pursue.

I _FACTUAL AND LEGAL ANALYSIS

A Factual Background

Complainant Vipin Verma has filed two separatc complaints alleging irrcgularitics in
reports filed by Beaven for Congress and Nanci Whitley in her official capacity as treasurer (the
“Committee™);' in MUK 6574, the Complainant alleges thdt the Committee’s 2012 April
Quarterly Report and amendmeats centain irmsconctlable discropanoies in cash on han, receipts
and disbursements; in MUR 6628, the Complainant alleges cash unhmnd discrepanciss between
two sets of successive filings. MUR 6574 Compl. at 1; MUR 6628 Compl. at 1,

In MUR 6574, the Complainant states that.in the Cém_m‘ittee’s 2012 April Quarterly
Report, the first report filed by the Committee, the Committee reported total receipts-of $23,810,

beginning cash of $16,583, and cash on hand of $27,951 and asserts it is. “inconceivable” that the

! Vipin Verma was a congressional candidate in Florida's 6® District (“FL-06"); Beaven for Congress is the
principal campaign committee for Heether Boaven, a candidate-in FL-06.

ATTACHMENT
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Committee **has more cash on hand than was taken in total receipts.” MUR 6574 Compl. at 1.
The Complainant also claims that the $13,875.62 cash or; Zha.nd repori‘ed in an amended 2012
April Quarterly Report? was inconsistent with the $16,583 cash on hand figure shown on the
FEC website’s candidate summary page.’ /d. The Complainant also alleges a discrepancy
between an amended April Quarterly Report, in which the Cormmittee reported $9,734.38 in total
disbursements for the reporting period, and the candidate summary page, which indicates that the
Committee made $12,442 in total disbursemonts. The Comalamant then cleims that the
Committea did not disclose the snurce of funds for ﬁs beginning cash on hand in its April
Quarterly report, and also alleges that the Committce accepted an excessive contribution. 7d. In
MUR 6628, the Complainant clairns that the beginning cash on hand of $14,250 reported in the
Committee’s 2012 July-Quarterly Report deviated from the closing cash on hand of $14,249.54
in its amended 2012 April Quarterly Report, which was filed on July 11, 2012, and claims that
the beginning cash on hand of $14,250 reported in the Committee’s 2012 Pre-Primary filing
differed from the closing cash on hand of $47,567.19 in its 2012 July duarterly Report.® MUR
6628 Compl. at 1.

3 The Complaint refers 10 the “latest amendment of the April Quarterly.” MUR 6574 Compl. at 1, The
Committee, however, filed four amendments to the April Qumerly report — on April 13, April 15, May 31, and
July 11, Given that the Complaint was filed on April 27, 2012, it is likely that the Complmu refeta to the April LS,
2012, amendment to the April Quarterly report.

3 In the FEC website’s candidate summary page, it reflects a combined total of all financial information
reported in coninection to a candidate over a two-year eycle, from January 1 of the odd-numbered year through
December 31-of the following year, and includes information drawn from the candidate’s principal campaign
committee and all authorlzed committees. The information is generated by data filed with the FEC, and can be
found by searching the candidate or cominlttes’s name on the FEC website:
httpJ/www.fec.gov/finance/disclosure/srssea.shml.

¢ Cm its ininial 2012 April Qnenurly Rapart, and subraquesi disclasnre raports, thr, Committee reponteit a
$3,000 contritmtion fromm Michael H. Herr, receivail on March 20, 2012, daxigeated for (he panury niection,

s The $14,249.54 closing cash on hand in the 2012 April Quarterly Report appears to have beest rourided to
the nearest dollar amount ($14,250) when it was reported as the beginning cash on hand in the 2012 July Quartctly

Report.

ATTACHMENMT
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In response to the MUR 6574 complaint, th_é Committee, without providing any specific
detail, acknowledged that its 2012 April Quarterly Report was in error. MUR 6574 Resp. at 1.
The Committee claims that the error was discovered immcdiately upon filiﬁg its report, “and tﬁe
FEC was notified."® Id. In response to the MUR 6628 complaint, the Committee acknowledged
that its initial pre-primary filing had erroneously reported the begirmting cash on hanq balance.
and exp!ainqd that it had used an incarrect date for the reporting perioa whaon calcualating the
beginning cash on kasd. MUR 6628 Resp. st 1. The Commiitteo also stated that after
discovering thé error, it spoke with the Reports Analysis Division ("RAD"), and immediately
filed an amcndt_ncnt.' ld. | |

B. Legal Analysis

Committees that report an initial cash balance on their first FEC filing are required to
disclose the source of funds. 11 C.F.R. §§ 104.3(a)(1); 104.12. In its initial 2012 April
Quarterly Report, the Comn;ittee reported & bcgimﬁné cash on hand balance of $13,875.62, but
the Committee did not clarify the source of funds. After filing two amended reports in April
2012 that neither changed the beginning cash on hand nor disclosed the source of the funds, the
Committoe, on. May 31, 2012, filed endther ammndment, in respunse to a Request for Additicmibl.
Information (“RIFAI") from RAD. In that ameadment, thie Committee reparted a beginning cash
on hand balance of zero and & alosing cash an hand balance of $13,975.62. Subsequently, the

6 It appears the Committee is refesring to smendments o its 2012 April Quarterly Report, filed on April 13,
2012, and Agyil 15, 2012, as wall as telophone sonversations with the Reports Amalysis Division "RAD™). The -
Commitiee also claims it had boen awaiting instrictions on how to properly correct its report. The record is vague
with regard to the source from which the Committee was awaiting instructions: MUR 6574 Resp. at 1. RAD
teléphone logs show that the Comimittee called RAD in April 2012 with questions about repomng properly. The
telephone logs indicate that in two instances the Committec’s questions were answered, and in a third instance RAD
advised the Committee to contact its software vendor for speclﬁc help with eorcting a report.

? The Comumittee enclosed a copy of its amended 2012 Prc-Primary Report, filed on August 15, 2012,

ATTACHMENT
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Committee filed an additional amendment in July 2012. disclosing a closing cash on hand
balance of $14,249.54.% Based on the available information, it appears that the Committee made
an effort to correct its reports, sought assistance from RAD, and has revised its 2012 April
Quarterly Report to correctly reflect the Committee’s finances. Due to the Committee’s
corrective action, the Commission excrcised its prosecutorial discretion and dismissed this matter
pursuant to Heckler v. Chaney, 470 U.S. 821 (1985), as to this allegation.

Committees are required to a;x':uratcly report their cash on hand at the Beginning of a
reporting period. See 2 U.S.C. § 434(b)(1), (7)-(8). On July 30, 2012, the Committee filed its .
2012 Pre-Primary, reporting $14,250 in beginning cash on hand.’ On August 15, 2012, the
Committes filed an amiended 2012 Pre-Primary, correcting its beginning cash on hand to match
the clbsing cash on hand in its preceding report: $47,567.19. The Committee acknowledged that
it had erroncously reported its beginning cash on hand in its original filing, and stated that after
discovering the error it immediately-amerided tl;e report. Because the Committee promptly
amended its 2012 Pre-Primary to correct the error, the Commission exercised its prosecutorial
discretion and dismissed pursuant to Hedder as to the allegation that the Committee failed to
accurately report its cash on hand balance in the 2012 Pre-Primary Report.

Ae to the alleged discrepancies between the Committen’s reparts and the FECI wehbsite

candidate summary page, we note that during the 2011-2012 election cycle, two separate

¢ After the 2012 April Quarterly Report amendments were filed, RAD sent no further requests to the
Committee regarding this issue.

’ The amourit initially reported it the Pre-Primary Report, $14,250, was the samie as the beginning cash on
hand reported in:the prior repoit, the 2012 July Quarterly Report, instead of the closing cash on hand in that report,
$47,567.19.

ATTACHMENT
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authorized campaign committees used the name Beaven for Congress.'® The information on the .
FEC website's candidatc summary pages shows a combined total of all commiltees connected to
a candidate during a two-year cycle, thus the figures on Beaven's candidate summary page
reflected both committees.!! The differences betweeq the candidate summary page and the
Committee's disclosure reports are due to a combimed summary of boch committees and are not
the result of reporting errans by the Commiittee; therefore, the Commission found no Teason to
beliove the Cammittec and its trensurer violated the Act or underlying Commisaion regulations
with respect to this allegation.

Excessive contributions to a federal candidate’s campaign are prohibited.'? See 2 U.S.C.
§ 441a(a)(1)(A). If a committee reccives a contribution that appears to be excessive, the
committee may return or deposit th.e contribution. 11 CFR. § 103.3'(b)(3). Ifa contribﬁtion is
deposited, a committee may rcque.st. that.the contributor redesignate or reattribute the

contribution in accordance with 11 C.FR. § 110.1(b).' (), or 110.2(b). Id. If the contribution is

- not redesignated or reattributed, the treasurer must refund the contribution within 60 days. Onits

2012 April Quarterly Report and subsequent filings, the Committee reported that Michael H.
Kerr coributed $3,000 oz March 20, 2012, for the primary election, The Committee did not -

1o The first, FEC ID C00463778, was for Beaven's 2010 campaign, which was in existence from July 10,
2009, through April 21, 2011. The firial disclosure report for the first committee was filed on April 14, 2011, and
reported u begirning cash on hand balance of $2,707.84. The second committee; FEC 1D C00515106, filed its 2012
April Quarterly Report on April 13, 2012, and reported a beginning cash on hand balance of $13,875.62.

" The figures on Beaven's candidate summary page reflected the first committee’s fina) report from Apul
2011 and the second committee’s initial report from April 2012. Thus, the beginning cash on hand on the candidate
sunmmary page showed a combined total for both committeés of $16,583 ($2,707.81% + $13,875.62). Similmly, the
final repors of the frat comuittse, from April 2011, indicates $2,707.84 i wnts] disturseirents were made in that
reparting period. ‘Combinod with the total disbursements of §9,734.38 repartad an the Aprit 15, 2012, arended
repott, the candidate summary page would show total disbursements of $12,442.22,

12 The FEC adjusts certain caatribution limits to index for inflation. At the time uf the activity, the limit that
individuals were permitted to contribute to a cendidate's authorized committee, per-cleetion, was $2,500. 76, Fed.
Reg. 8368, 8370 (Feb. 14, 2011).
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address this in its response and has not reported a refund of the excessive amount, a
redesignation toward the general election, or a reattribution. Therefore, the Committee appeafs
to be in violation of the contribution limits set forth in 2 U.S.C. § 441a. .

In furtherance of the Commission’s priorit'ie':.' as discussed above, the Commission
exercised its prosecutorial discretion and dismissed this matter pursuant to Heckler v. Chaney,
470 U.S. 821 (198S), as to the allegation involving the Committee's acceptance of &n excessive
contribution. Additionally, in liéht of thre fact that the Committec had not taken eorrective action
regarding the receipt of an apparent excessive contribution, the Commission reminded the
Committee to either redesignate, reattribute, or refund the excessive contribution pursuant to 11
CFR. § 103.3(b) and 11 CER. § 110.1(b)(5), and amend its 2012 April Quarterly Report

accordingly.
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